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111.

ARGUMENT IN REPLY

A.

Introduction

This case comes before the Court on appeal from an order granting summary
judgment in favor of Defendantmespondent Stewart Title Guarantee Company
(hereinafter "Stewart Title"). Plaintiff/Appellant Vernon Jerry Mortensen (hereinafter
"Mortensen") lodged his opening brief in this matter on May 27", 2009. In turn, Stewart
Title has since submitted its brief in response to Mortensen's position on appeal.
Mortensen now takes this opportunity to reply to the position taken by Stewart Title.
However, it should be noted that Mortensen does not believe it necessary to reply to each
and every issue raised in Stewart Title's brief. To the extent that he does not reply,
Mortensen relies on his opening brief.

B.

A Jury Could Find Stewart Title Breached the Title Insurance
Contract.

~teGartTitle spends a great deal of time arguing on appeal about how it fulfilled
all the contractual obligations it owed to Mortensen by paying Mortensen the limits under
the title policy. See Respondent's Briej p. 7. In support of its position, it cites to
language contained in paragraph 6(a) of the policy, providing that upon payment of the
Amount of Insurance:
All liability and obligations to the insured under this policy
. . . shall terminate, including any liability to defend,
prosecute, or continue any litigation, and the policy shall be
surrendered to the Company for cancellation.

Id, p. 8. This argument may be well reasoned when viewed in the abstract.
However, once you remove this argument from the purely abstract and place it into the
context of the facts of this case, it begins to crumble and ultimately disintegrates. Here,
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Stewart Title first elected to defend Mortensen against the claims brought by the Akers,
and then much later on thereafter elected to terminate the defense and tender the policy
limits. See Mortensen Afidavit, 1116 at R., Vol. 2, p. 318. However, in order for an
insurance company to do what was done here, it must have notified the policy holder that
it was defending under a reservation of rights. Boise Motor Car Company v. St. Paul

Mercury Indemnity Company, 62 Idaho 438, 448 (1941); see also R.A. Hanson Co. v.
Aetna Casualty & Sur. Co., 15 Wn. App. 608, 610 (1976)rAs a general rule, an insurer
is estopped from withdrawing from the defense of its insured when undertaken without
reservation of rights if withdrawal will result in prejudice to the insured."). Nowhere in
the record does Stewart Title notify Mortensen that although it originally elected to
defend him, it also expressly reserves the right to end the defense by paying policy limits.
Since the reservation cannot be found in the record, Stewart Title's position on appeal
wholly lacks any merit whatsoever.
Moreover, the payment of policy limits under paragraph 6(a) clearly does not
insulate Stewart Title from damages it caused Mortensen when it took the liberty of
acting under paragraph 4(b) of the policy to "establish the title to the estate or interest as
insured, or to prevent or reduce loss or damage to the insured."

Stewart Title

acknowledges it acted pursuant to paragraph 4(b) of the policy. See Respondent's Briej

p. 4. Paragraph 4(b) of the policy states in its entirety:
The company shall have the right, at its own cost, to
institute and prosecute any action or proceeding or to do
any other act which in its opinion may be necessary or
desirable to establish the title to the estate or interest as
insured, or to prevent or reduce loss or damage to the
insured. The company may take any appropriate action
under the terms of the policy, whether or not it shall be
liable hereunder, and shall not thereby concede liability or
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waive any provision of this policy. If the Comuany shall
exercise it rights under this uaramauh. it shall do so
diligentlv.
See R., Vol. 1, p. 262 (emphasis added). Since Stewart Title has acknowledged it acted
under the above policy provision, the question becomes whether when so acting did it do
so diligently. Undoubtedly a jury could find Stewart Title failed to act diligently when
exercising its rights under paragraph 4(b) above. Mortensen describes in his affidavit
how Mr. John Holt on behalf of Stewart Title contacted the Akers and how it was this
contact that prompted the Akers to file suit against Mortensen. See Mortensen Affidavit,

¶¶6-9 at R., Vol. 2, pp. 314-319. Stewart Title acted secretly behind Mortensen's back
when contacting the Akers, not with diligence. See Mortensen Affidavit, ¶8 at R., Vol. 2,
p. 315. And by doing so Stewart Title created a litigious nightmare for Mortensen. See
Mortensen Affidavit, ¶¶17-18 at R., Vol. 2, p. 318. Yet, Stewart Title argues Mortensen
has no evidence to support its claim for lack of diligence. See Respondent's Briej pp.
10-15. Interestingly enough, Stewart Title makes this argument in the face of its own
affidavit. John Holt testifying on behalf of Stewart Title in paragraph I I of his affidavit
conceded he contacted the Akers about the access issue:
Mr. Mortensen alleges in paragraph 9 of his complaint that
"Stewart Title contacted Akers . . .". I am the one who had
that conversation with Akers. That conversation occurred
some time in late 2001.
R., Vol. 1, p. 257 (emphasis added). Thus, the argument that Mortensen has no evidence
to support his claim for lack of diligence is defeated by the John Holt affidavit submitted
by Stewart Title itself. For other instances where Mortensen contends Stewart Title
failed to act with diligence, Mortensen will rest on his opening brief and the citations to
the record contained therein.
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Again, the idea that payment of policy limits under paragraph 6(a) somehow
absolves Stewart Title of its breach to act diligently under paragraph 4(b) has no support
by any language in the policy. Stewart Title seems to be essentially arguing that even if
we fail to act diligently under paragraph 4(b) and cause are policy holder to suffer losses
well in excess of policy limits, Stewart Title can simply pay the limits and walk away.
Such a position is not supported in law, reason, policy, equity or common sense.
Mortensen has established a sufficient factual basis to raise genuine issues of material
fact on whether or not Stewart Title acted diligently under paragraph 4(h) of the title
policy. Thus, the district court committed error when granting summary judgment on the
claim for breach of contract.

C.

Mortensen has Satisfied the Elements of Quasi-Estoppel.

Mortensen has satisfied all the elements under the doctrine of quasi-estoppel as
set forth in Atwood v. Smith, 143 Idaho 110 (2006). Stewart Title contends the quasiestoppel claim should be rejected because it was not properly preserved for appeal. See
Respondent's Briej p. 19. This simply is not the case. The district court ruled on the
quasi-estoppel issue in its Memorandum Opinion and Order In Re: Defendant's Motion
for Summary Judgment. R., Vol. 2, p. 426. Mortensen next filed a motion to reconsider
expressly asking the district court to reconsider its analysis on the doctrine of quasiestoppel. R., Vol. 2, p. 506. Mortensen thereafter submitted a memorandum in support
of the motion to reconsider wherein he identified the issue concerning quasi-estoppel and
set forth his analysis on the point. R., Vol. 2, p. 518. The district court again rendered a
ruling on the doctrine of quasi-estoppel in the court's Memorandum Opinion and Order
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In Re: Plaintiff's Motion for Reconsideration. R., Vol. 2, p. 587. Accordingly, the issue
of quasi-estoppel is squarely before this Court on appeal.

CONCLUSION
Based upon the foregoing, Mortensen respectfully maintains his request of this
Court to reverse the district court's order granting summary judgment in favor of Stewart
Title.

a

DATED this -day of August, 2009.

JOHNSON & MONTELEONE, L.L.P.

Attorneys for Plaintiff-Appellant
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CERTIFICATE OF SERVICE
I CERTIFY that on the

3 day of August, 2009, I caused a true and correct

copy of the foregoing document to be:

R mailed
R hand delivered
CI transmitted fax machine

Todd Reuter, Esq.
Kirkpatrick & Lockhart Preston Gates Ellis , L.L.P.
618 W. Riverside Avenue, Suite 300
Spokane, WA 99201-0602

to: (509) 444-7872

JOHNSON & MONTELEONE, L.L.P.

Attorneys for plaintiff- ellant ant
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